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Below are the answers regarding the accountants (Registeraccountant of RA and Accountant-administratieconsulent or AA)
LIGUE INTERNATIONAL DU DROIT DE LA CONCURRENCE

Questions concerning the application of competition law

to professional associations in The Netherlands
1. Which kinds of professions do professional associations in your country regulate?

a. We have two varieties of accountants:
i. the Registeraccountant of RA, organized in the Koninklijk Nederlands Instituut van Registeraccountants (NIVRA). The NIVRA is constituted by the Law on the Registeraccountants (Wet op de Registeraccountants, WRA) and is a public body. The NIVRA has enacted a number of regulations, the most important being the Regulation on the Code of conduct and professional code for the Registeraccountants (Gedrags- en beroepsregels registeraccountants 1994 (GBR)).
ii. the Accountant-administratieconsulent or AA, organized in the Nederlandse Orde van Accountants-Administratieconsulenten (NOVAA). The NOVAA is constituted by the Law on the Accountants-Administratieconsulenten (Wet op de Accountants-Administratieconsulenten, WAA) and is a public body. The NOVAA has enacted a number of regulations, the most important being the Regulation on the Code of conduct and professional code for the Accountants-Administratieconsulenten (Verordening op de Gedrags- en Beroepsregels voor Accountants-Administratieconsulenten (GBAA)).
2. What competences do such associations have (authorization to operate; advertising and promotional activities; price fixing; litigation with clients)?

a. The NIVRA
i. Authorization to operate

1. The granting of the license, its suspension and its revocation (section 2 WRA)
2. Granting of protected title Registeraccountant (art 58a and 58b WRA) 

3. Monopoly (constitution of exclusivity of the licensing). The competences licensed are
a. certification of annual accounts (art 2:393 Dutch Civil Code, DCC)
b. certification of the value at which property is brought into a limited company (art 2:94a.2 and 2:204a.2 DCC)
ii. advertising and promotional activities

1. Promotional activities in violation of law, truth or good taste are prohibited (art 30.1 GBR)

iii. price fixing

1. No rules on price fixing. The Registeraccountant shall charge his clients in due consideration of the work done (art 34 GBR)

iv. litigation with clients

1. The NIVRA specifically allows the retention by the Registeraccountant of certain documents in case his bills are not being paid for (Bestuursmededeling inzake inning declaraties en uitoefening retentierecht)
b. The NOVAA
i. Authorization to operate

1. The granting of the license, its suspension and its revocation (section 2 WAA)
2. Granting of protected title Accountant-administratieconsulent or AA (art 39 and 40 WAA)
3. Monopoly (constitution of exclusivity of the licensing). The competences licensed are

a. certification of annual accounts (art 2:393 Dutch Civil Code, DCC jo art 36.1 WAA)

b. certification of the value at which property is brought into a limited company (art 2:94a.2 and 2:204a.2 DCC)

ii. advertising and promotional activities

1. Promotional activities in violation of law, truth or good taste are prohibited (art 30.1 GBAA)

iii. price fixing

1. No rules on price fixing. The Registeraccountant shall charge his clients in due consideration of the work done (art 34 GBAA)

iv. litigation with clients

1. No rules on this subject

3. Are members of the public authorities represented on the governing bodies of these associations? 

a. Registeraccountant

i. No

b. Accountant-administratieconsulent

i. No

4. Are these associations considered to be “associations of undertakings” in the sense applied in competition law?

a. Registeraccountant

i. Yes

b. Accountant-administratieconsulent

i. Yes
5. Does legislation enable these associations to adopt universally binding rules? If so, is the fact that associations adopt such universally binding rules under legislation, together with associations’ special legislative status, relevant as regards the application of competition law? 

a. Universally binding to be understood as binding all members of the organization, normally not all citizens (art 19.3 WRA, art 24.3 WAA).
b. Registeraccountant

i. Yes, based on ECJ C-309/99 of 19.2.2002 (Wouters), ECJ C-3/95 of 12.12.1996 (Reisebüro Broede).
c. Accountant-administratieconsulent
i. Yes, based on ECJ C-309/99 of 19.2.2002 (Wouters), ECJ C-3/95 of 12.12.1996 (Reisebüro Broede).

6. Does national legislation require these associations to observe public-interest criteria when taking their decisions? Which competences of the associations are not public interest/order related?

a. Registeraccountant

i. The NIVRA can enact regulations necessary to fulfill is task which is broadly described in art 1.3 WRA (art 19.1 WRA), and necessary for the proper execution by the accountants of their work (art 19.2 WRA). In taking its decisions the NIVRA and its bodies have to abide by the General Administrative Law (Algemene wet bestuursrecht).
b. Accountant-administratieconsulent

i. The NOVAA can enact regulations necessary to fulfill is task which is broadly described in art 2.3 WRA (art 24.1 WRA), and necessary for the proper execution by the accountants of their work (art 24.2 WRA). In taking its decisions the NOVAA and its bodies have to abide by the General Administrative Law (Algemene wet bestuursrecht).

7. Can the decisions of these associations be revised in the ordinary courts? If so, to what extent? 

a. Decisions to be understood as decisions affecting individual accountants or accountancy firms. Decisions to establish general rules (the enactment of regulations) can not be revised in any court but a regulation or part of it can – in the course of legal proceedings – be considered non binding in the subject case.

b. Ordinary court to be understood as any court (administrative court, civil court) organized and paid for by the government, except disciplinary courts.
c. Registeraccountant

i. Decisions can be revised in the administrative courts. It should be noted however that administrative courts have a very limited role here. They review the formal aspects of the decision making process, but not the contents. Regularly, this very limited protection of the citizen against the government sparks hot discussions. 

d. Accountant-administratieconsulent

i. Decisions can be revised in the administrative courts. It should be noted however that administrative courts have a very limited role here. They review the formal aspects of the decision making process, but not the contents. Regularly, this very limited protection of the citizen against the government sparks hot discussions. 

8. Does a legal or de facto exemption for the application of competition law to these associations exist in your country? If so, what are the justifications for these exemptions?

a. Registeraccountant

i. Legal exemption: No
ii. De facto exemption: No
b. Accountant-administratieconsulent

i. Legal exemption: No
ii. De facto exemption: No
9. Have these associations applied for individual exemptions for their agreements before your national competition authorities? If so, did these authorities clear these agreements? Did they approve the agreements subject to conditions?

a. Registeraccountant

i. No
b. Accountant-administratieconsulent

i. No
10. Have there been cases in your country where competition law has been applied to these associations? If so, what were the infringements, and what were the remedies or the amount of the fine imposed on the associations?

a. Registeraccountant

i. No case law

b. Accountant-administratieconsulent

i. No case law
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