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LIGUE INTERNATIONAL DU DROIT DE LA CONCURRENCE

Questions concerning the application of competition law

to professional associations in the Netherlands

Below are the answers regarding the judicial officers.

1. 
Which kinds of professions do professional associations in your country regulate?


The organisation of the KBvG

The Royal Professional Association of Judicial Officers (Koninklijke Beroepsorganisatie van Gerechtsdeurwaarders, KBvG) was incorporated by law in the Judicial Officers Act entering into effect 26 January 2001. The KBvG is a public body in the sense of Article 134 of the Dutch Constitution. All judicial officers and assigned candidate judicial officers established in the Netherlands are members of the KBvG. The KBvG is charged with the promotion of proper professional conduct by the members and their professional skills. By byelaws codes of professional conduct are laid down for the members of the KBvG. By byelaws rules may be laid down on the promotion of the members’ professional skills (Article 57 Judicial Officers Act (“Gerechtsdeurwaarderswet”) (hereinafter: the Act).

The KBvG has a board, a council of members and a general meeting (Article 58 of the Act). The KBvG shall maintain a bureau that assists the board in the discharge of its duties (Article 59 of the Act).

The Board of the KBvG

The board is entrusted with the general management of the KBvG (Article 60 of the Act). It shall further direct the bureau of the KBvG and regulate its activities. The board represents the KBvG (Article 61 of the Act).

The Council of Members

The council of members is entrusted with formulating the general policy of the KBvG and shall to this end confer with the board if necessary. Upon request or at its own initiative the board shall provide the council of members with all information that may be relevant to the general policy of the KBvG, in particular information on matters that the board is implementing or considering, or which it has taken under advisement or in preparation. The council of members is authorised to request information from the board at all times or to instruct the board to investigate matters that could be relevant to the formulation of the KBvG policy (Article 64 of the Act). 

The council of member is entrusted with adopting byelaws of the KBvG (Article 65 of the Act). It shall confer with the board about proposals for byelaws of the KBvG after having sought the advice of the general meeting (Article 66 of the Act). By byelaw further rules shall be laid down on the appointment and resignation of the members and furthermore regarding the activities, the manner of meeting, decision-making and the manner of voting at the meeting, as well as the manner in which the members of the KBvG shall be informed of its decisions. By byelaw further rules may be laid down about the organisation of the KBvG (Article 73 of the Act). 

The General Meeting

The general meeting shall consult and decide if necessary about the report on the activities of the board of the KBvG as well as the financial accounts, the report of the accountants, the draft budget for the coming year and the accompanying explanatory notes as well as the advice rendered by the council of members on those documents (Article 76 of the Act). At the proposal of the board of the KBvG, the general meeting shall lay down further rules on its methods, the manner of meeting, decision-making and the manner of voting at meetings, the way in which documents or subjects to be discussed are notified to the members as well as the manner in which decisions are communicated to the members of the KBvG (Article 77 of the Act).

2.
What competences do such associations have (authorization to operate; advertising and promotional activities; price fixing; litigation with clients)?

Regulations with regard to the organisation of the office of the judicial officer and with regard to the rights and obligations of judicial officers are laid down in the Act. 

The Judicial Officer

The judicial officer is a public officer and trusted with tasks assigned or reserved by or pursuant to the law, whether or not to the exclusion of anyone else, to process servers or judicial officers (Article 2 of the Act). The judicial officer is in particular entrusted with:

-  the issuing of writs of summons and other forms of service, which form part of access to the courts or the instruction of court proceedings;

-
the effecting of judicial notice by service, notifications, protests and other writs;

-
evictions, attachments, public foreclosures, commitments for failures to comply with a judicial order and other acts, which form part or are required for the implementation of writs of execution or the preservation of rights;

-
the filing of protests for non-acceptance, or non-payment of drafts, promissory notes, etc. and the drawing up of deeds of intervention at the foot of the protest;

-
the official supervision of voluntary public sales of personal corporeal property by auction, or by Dutch auction.

The official acts referred to above shall be defined by general order in council. 

The judicial officer shall be authorised to perform official acts on the territory of the Netherlands. He shall not be authorised to perform official acts in regard of which he has been notified by or on behalf of the Minister of Justice that the performance of such official acts is contrary to the State’s obligations under international law (Article 3 of the Act). 

Appointment and swearing

A judicial officer shall be appointed by Royal Decree. The Decree shall state the place of practice. The judicial officer may commence his work as judicial officer only after having been sworn according to the provisions in the Act (Articles 4 and 5 of the Act). 

Criteria

As judicial officers may be appointed only individuals;

-  who are of Dutch nationality;

-
who have successfully completed a training as candidate judicial officer approved by the Minister of Justice;

-
who have been working as an assigned candidate judicial officer for at least two years; 

-
who have a business plan that meets certain criteria as well as a recommendation by the Committee of Experts to be appointed by the Minister of Justice;

-
who hold a certificate of good behaviour issued under the Judicial Records and Certificates of Good Behaviour Act;

-
who hold a certificate of the Chamber of Judicial Officers showing whether a measure has been taking against him (i.e. disciplinary proceedings).

The candidate judicial officer who wishes to qualify for appointment as judicial officer shall file an application with the Minister of Justice stating the place in which he intends establishing himself as a judicial officer. The Minister of Justice shall send a copy of the application plus annexes to the board of the KBvG, with the request that he be informed within three months of any facts or circumstances known to the KBvG that it believes could result in refusal of the application.

An appointment can be refused only if one or several of the criteria as stated above has/have not been fulfilled or if, given the applicant’s antecedents, there is solid reason to assume that the candidate judicial officer will commit an act or omission contrary to the provisions laid down by or pursuant to the law  or that the image or discharge of the office of judicial officer will be otherwise affected or obstructed. An order to refuse appointment shall be given by the Minister of Justice (Article 7 of the Act).

Supervision

The Financial Surveillance Bureau (as referred to in Article 110 of the Notaries Act) shall enforce compliance by the judicial officer of the provisions laid down by or pursuant to Articles 17 (records and accounting) and 19 (special accounts with a credit institution). (Article 30 of the Act). 

Disciplinary proceedings

The judicial officer shall be subject to disciplinary proceedings with regard to acts or omissions contrary to any provision laid down by or pursuant to the law and with regard to acts or omissions not befitting a proper judicial officer or candidate judicial officer (Article 34 of the Act).

Disciplinary proceedings are conducted in first instance by the Chamber of Judicial Officers in Amsterdam. On appeal, disciplinary proceedings shall be conducted by the Court of Appeal of Amsterdam. No appeal is possible against the decisions of the Court of Appeal, save for cassation in the interest of the law.

The Chamber of Judicial Officers shall consider a complaint directed at a judicial officer either at the request of the Minister of Justice, or further to a complaint filed with the Chamber of Judicial Officers. If the chairman holds the opinion that a complaint or request is capable of being settled amicably, he shall call on the complainant or the Minister of Justice and the judicial officer concerned to try and reach such settlement (Article 37).

A request of the Minister of Justice or a complaint shall be filed with the chairman of the Chamber of Judicial Officers. The Chamber of Judicial Officers shall be authorised, whether or not at the request of the Minister of Justice, to suspend a judicial officer against whom grave suspicion has arisen that he has committed one or more acts or omissions contrary to any provisions laid down or pursuant to the law and with regard to acts or omissions not befitting a proper judicial officer or candidate judicial officer, for a period of six months maximum, pending a decision (Article 38). The Chamber of Judicial Officers may extend this period once for another period of six months maximum or until a decision on the recommendation for discharge has become final. The Chamber of Judicial Officers may lift the suspension at all times. The secretary of the Chamber of Judicial Officers shall forthwith inform the Minister of Justice and the judicial officer concerned of a suspension and of a decision to extend or lift the suspension. The judicial officer concerned shall be heard about the intention to suspend him. Within thirty days after the notification the Minister of Justice or the judicial officer concerned may file appeal by means of a notice of appeal with the Court of Appeal in Amsterdam. The appeal does not suspend the decision at which it is directed.

Without further investigation by the Chamber of Judicial Officers the chairman may by a well-reasoned ruling dismiss manifestly inadmissible and manifestly unfounded complaints as well as complaints that in his opinion are of insufficient consequence (Article 39). The secretary shall forthwith notify the complainant and the judicial officer concerned of the chairman’s ruling. The notification of the complainant is not open to appeal. Within fourteen days after despatch of the notification the complainant may file opposition in writing with the Chamber of Judicial Officers to the chairman’s decision to dismiss a complaint. As a result of the opposition the decision shall lapse, unless the Chamber of Judicial Officers declares the opposition inadmissible or unfounded. The opposition may only be declared inadmissible or unfounded after the complainant and (if necessary) the judicial concerned have been given the opportunity to be heard. The decision on the opposition is not open to appeal.

If the chairman does not dismiss a complaint or if the opposition has been declared founded, the registrar shall send as soon as possible a copy of the written complaint and the accompanying documents to the judicial officer concerned. The judicial officer has one month to file a defence. The chairman shall set the date of hearing of the case (Article 40 of the Act). 

As a result of the decision of the Chamber of Judicial Officers regarding a complaint against a judicial officer, the complaint shall be declared inadmissible, unfounded or founded (Article 43 of the Act). If the Chamber of Judicial Officers declares the complaint to be wholly or partially founded, it may impose the following measures:

-
a reprimand;

-
a reprimand with notice that if the judicial officer concerned again commits one of the acts or omissions as referred to above, a fine, suspension or removal from office will be considered;

-
a fine of € 4,500 maximum;

-
suspension for a period of one year maximum;

-
removal from office.

Within thirty days of the date of the written notification, the Minister of Justice, the judicial officer concerned or the complainant may file appeal with the Court of Appeal in Amsterdam. The appeal shall be considered by a division of the Court of Appeal entrusted with civil matters. The Court of Appeal shall confirm the decision of the Chamber of Judicial Officers, either adopting or improving the grounds, or shall do what the Chamber of Judicial Officers should have done, setting aside the decision wholly or partially (Article 48 of the Act). 

The disciplinary proceedings may also apply to the deputy judicial officer or the candidate judicial officer (Article 49 of the Act).

A judicial officer or deputy judicial officer who has been suspended is not authorised to commit any official act on whatever account (Article 50 of the Act). During the suspension he shall not be permitted to carry his title or to mention his title during any activity.

3. 
Are members of the public authorities represented on the governing bodies of these associations?

No.

4.
Are these associations considered to be “associations of undertakings” in the sense applied in competition law?

Yes.

5.
Does legislation enable these associations to adopt universally binding rules? If so, is the fact that associations adopt such universally binding rules under legislation, together with associations’ special legislative status, relevant as regards the application of competition law?

The KBvG is charged with the promotion of proper professional conduct by the members and their professional skills. By byelaws codes of professional conduct are laid down for the members of the KBvG. By byelaws rules may be laid down on the promotion of the members’ professional skills. Byelaws shall be adopted only with regard to subjects that pursuant to the Act must be (further) regulated by byelaw. Byelaws shall not contain any obligations or requirements that are not strictly necessary to realise the objective and envisaged by the byelaw and shall not restrict the market mechanism unnecessarily. The byelaws shall be binding only on the members and the bodies of the KBvG. A byelaw shall require the approval of the Minister of Justice. The approval may be withheld if the proposal is contrary to the law or public interest. 

Note that, according to Article 11 of the Netherlands Competition Act (which is the Dutch equivalent of Article 82 EC) the cartel prohibition of Article 6 (1) of the Netherlands Competition Act shall apply to decisions made by the KBvG, only as far as the application of Article 6 (1) does not prevent the performance of the special task entrusted to the KBvG.

6.
Does national legislation require these associations to observe public-interest criteria when taking their decisions? Which competences of the associations are not public interest/order related?

Yes. As already stated above, byelaws shall not contain any obligations or requirements that are not strictly necessary to realise the objective envisaged by the byelaw and shall not restrict the market mechanism unnecessarily. A byelaw shall require the approval of the Minister of Justice. The approval may be withheld if the proposal is contrary to the law or public interest.

Decisions of the council of members, of the board or other bodies of the KBvG, not being a byelaw, may be annulled by Royal Decree (Article 83 of the Act).


7.
Can the decisions of these associations be revised in the ordinary courts? If so, to what extent?

Yes. Disciplinary proceedings against a judicial officer are conducted in first instance by the Chamber of Judicial Officers. On appeal, disciplinary proceedings shall be conducted by the Court of Appeal of Amsterdam. No appeal is possible against the decisions of the Court of Appeal save for cassation in the interest of the law. However, decisions to establish general rules (byelaws) cannot be revised in any court. 

8.
Does a legal or de facto exemption for the application of competition law to these associations exist in your country? If so, what are the justifications for these exemptions?


No. There is no legal or de facto exemption for the KBvG.

9.
Have these associations applied for individual exemptions for their agreements before your national competition authorities? If so, did these authorities clear these agreements? Did they approve the agreements subject to conditions?

No. The KBvG did not apply for individual exemption.

10.
Have there been cases in your country where competition law has been applied to these associations? If so, what were the infringements, and what were the remedies or the amount of the fine imposed on the associations?

No case-law. 
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