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LIGUE INTERNATIONAL DU DROIT DE LA CONCURRENCE

Questions concerning the application of competition law

to professional associations in the Netherlands

Below are the answers regarding the civil law notaries.

1. 
Which kinds of professions do professional associations in your country regulate?

The organisation of the KNB

The Royal Order of Dutch Notaries (Koninklijke Notariële Beroepsorganisatie, KNB) is the central organisation for civil law notaries in the Netherlands. It became a public body in the sense of Article 134 of the Dutch constitution in 1999. All (candidate) civil law notaries established in the Netherlands are members of the KNB. The KNB is charged with the promotion of proper professional conduct by the members and their professional skills. By byelaws codes of professional conduct are laid down for the members of the KNB. By byelaws rules may be laid down on the promotion of the members’ professional skills (Articles 60 and 61 of the Notaries Act (“Wet op het notarisambt”) (hereinafter: the Act). 

The KNB has a board, a council of members, a general meeting and departments in every jurisdictional area, called “rings”. The KNB shall maintain a bureau that assists the board in the discharge of its duties (Articles 62 and 63 of the Act).

The Board of the KNB

The board is entrusted with the general management of the KNB. It shall further direct the bureau of the KNB and regulate its activities. The board represents the KNB (Articles 64 and 65 of the Act).

The Council of Members

The council of members is entrusted with formulating the general policy of the KNB and shall to this end confer with the board if necessary. Upon request or at its own initiative the board shall provide the council of members with all information that may be relevant to the general policy of the KNB, in particular information on matters that the board is implementing or considering, or which it has taken under advisement or in preparation. The council of members is authorised to request information from the board at all times or to instruct the board to investigate matters that could be relevant to the formulation of the KNB policy (Article 68 of the Act). 

The council of member is entrusted with adopting byelaws of the KNB. It shall confer with the board about proposals for byelaws of the KBN after having sought the advice of the boards of the rings. By byelaw further rules shall be laid down on the appointment and resignation of the members and furthermore regarding the activities, the manner of meeting, decision-making and the manner of voting at the meeting as well as the manner in which the members of the KNB shall be informed of its decisions. By byelaw further rules may be laid down about the organisation of the KNB. 

The General Meeting

The general meeting shall consult and decide if necessary about the report on the activities of the board of the KNB as well as the financial accounts, the report of the accountants, the draft budget for the coming year and the accompanying explanatory notes as well as the advice rendered by the council of members on those documents (Article 80 of the Act). At the proposal of the board of the KNB, the general meeting shall lay down further rules on its methods, the manner of meeting, decision-making and the manner of voting at meetings, the way in which documents or subjects to be discussed are notified to the members as well as the manner in which decisions are communicated to the members of the KNB (Article 80 of the Act).

The Rings

Members of the rings are the civil law notaries that are established in the jurisdictional area of that particular ring. The rings can be charged with the promotion of proper professional conduct by the members and their professional skills by the Board in the jurisdictional area concerned (Article 82 of the Act).

2.
What competences do such associations have (authorization to operate; advertising and promotional activities; price fixing; litigation with clients)?

Regulations with regard to the organisation of the office of the civil law notary and with regard to the rights and obligations of civil law notaries are laid down in the Act. 

Appointment and swearing

A civil law notary shall be appointed by the Minister of Justice by Royal Decree. The Decree shall state the place of practice. He may commence his work as civil law notary after having been sworn according to the provisions in the Act (Article 3 of the Act). 

Criteria

In order to be appointed as civil law notary, a candidate civil law notary must have (Article 6 of the Act):

- 
the Dutch nationality;

- 
an academic title as graduate of law;

- 
completed a “practical” (traineeship) of at least six years within the practice of a fully-qualified notary;

- 
passed the professional examinations organised by the Koninklijke Notariële Beroepsorganisatie (KNB) (Royal Order of Dutch notaries);
-
discharged notarial duties or deputised as candidate notary under the supervision of a notary over a period of 24 months (in total or in an uninterrupted period) within the three years preceding his application for appointment as notary. If the candidate works part-time, these periods are extended accordingly;

-
have a business plan providing evidence that he has sufficient financial means to run a practice and that there are reasonable grounds to assume that the practice will be cost-effective within three years;

-
submit a certificate of “good conduct” (no criminal record);

-
undertake to train and update his professional skills by continuing legal education.

The candidate civil law notary who wishes to qualify for appointment as civil law notary shall file an application with the Minister of Justice stating the place in which he intends establishing himself as a civil law notary. The Minister of Justice shall send a copy of the application plus annexes to the board of the KNB and to the chambers of supervision, with the request that he be informed within three months of any facts or circumstances known to them that they believe could result in refusal of the application (Article 8 of the Act).

An appointment can be refused only if one or several of the criteria as stated above has/have not been fulfilled or if, given the applicant’s antecedents, there is solid reason to assume that the candidate civil law notary will commit an act or omission contrary to the provisions laid down by or pursuant to the law or that the image or discharge of the office of civil law notary will be otherwise affected or obstructed. An order to refuse appointment shall be given by the Minister of Justice.


The civil law notary is entitled to enter into a partnership with other professions, as long as this partnership does not influence its independency and impartiality (Article 18 of the Act).

Supervision

The supervision of civil law notaries entails supervision of the compliance with the Notaries Act, with the general orders in council issued on the basis thereof and with other regulations laid down by the KNB, in particular those concerning good professional practice and the honour and reputation of the notarial profession. Civil law notaries are subject to disciplinary rules concerning any act or omission in breach of the Notaries Act (Articles 93 and 96 of the Act). The supervision and disciplinary proceedings is carried out by the chambers of supervision. Each jurisdictional area has a chamber of supervision.  

Disciplinary proceedings

The (candidate) civil law notary shall be subject to disciplinary proceedings with regards to acts or omissions contrary to any provision laid down by or pursuant to the law and with regard to acts or omissions not befitting a proper (candidate) civil law notary (Article 98 of the Act).

Disciplinary proceedings are conducted in first instance by the chambers of supervision. On appeal, disciplinary proceedings shall be conducted by the Court of Appeal of Amsterdam. No appeal is possible against the decisions of the Court of Appeal, save for cassation in the interest of the law.

Complaints are filed with the chambers of supervision. Without further investigation by the chamber the chairman may by a well-reasoned ruling dismiss manifestly inadmissible and manifestly unfounded complaints as well as complaints that in his opinion are of insufficient consequence. If the chairman holds the opinion that a complaint or request is capable of being settled amicably, he shall call on the complainant or the Minister of Justice and the judicial officer concerned to try and reach such settlement (Article 99 of the Act).

The secretary shall forthwith notify the complainant and the civil law notary concerned of the chairman’s ruling. Within fourteen days after despatch of the notification the complainant may file opposition in writing with the chamber of supervision to the chairman’s decision to dismiss a complaint. The opposition may only be declared inadmissible or unfounded after the complainant and (if necessary) the judicial concerned have been given the opportunity to be heard. The decision on the opposition is not open to appeal.

If the chairman does not dismiss a complaint or if the opposition has been declared founded, the registrar shall send as soon as possible a copy of the written complaint and the accompanying documents to the civil law notary concerned. The chairman shall set the date of hearing of the case. 

As a result of the decision of the chamber of supervision regarding a complaint against a civil law notary, the complaint shall be declared inadmissible, unfounded or founded. If the chamber of supervision declares the complaint to be wholly or partially founded, it may impose the following measures (Article 103 of the Act):

-
a warning;

-
a reprimand;

-
suspension for a period of six months maximum;

-
removal from office.

Within thirty days of the date of the written notification, appeal may be filed with the Court of Appeal in Amsterdam. The Court of Appeal shall confirm the decision of the chamber of supervision, either adopting or improving the grounds, or shall do what the chamber of supervision should have done, setting aside the decision wholly or partially (Article 107 of the Act). 

The disciplinary proceedings may also apply to the candidate civil law notary. 

A civil law notary who has been suspended is not authorised to commit any official act on whatever account. During the suspension he shall not be permitted to carry his title or to mention his title during any activity.

3. 
Are members of the public authorities represented on the governing bodies of these associations?

No.

4.
Are these associations considered to be “associations of undertakings” in the sense applied in competition law?

Yes.

5.
Does legislation enable these associations to adopt universally binding rules? If so, is the fact that associations adopt such universally binding rules under legislation, together with associations’ special legislative status, relevant as regards the application of competition law?


The KNB is charged with the promotion of proper professional conduct by the members and their professional skills. By byelaws codes of professional conduct are laid down for the members of the KNB. Also, by byelaws rules may be laid down on the promotion of the members’ professional skills. Byelaws shall be adopted only with regard to subjects that pursuant to the Act must be (further) regulated by byelaw. Byelaws shall not contain any obligations or requirements that are not strictly necessary to realise the objective envisaged by the byelaw and shall not restrict the market mechanism unnecessarily. Proposals for byelaws shall be put forward to the council of members by the board or by at least five members of the council of members. Before submitting a draft byelaw to the council of members the board may invite the chambers of supervision to present their views.

The byelaws shall be binding only on the members and the bodies of the KNB. A byelaw shall require the approval of the Minister of Justice. The approval may be withheld if the proposal is contrary to the law or public interest.


Decisions of the council of members, of the board or other bodies of the KNB, not being a byelaw validly adopted, may be annulled by Royal Decree.

6.
Does national legislation require these associations to observe public-interest criteria when taking their decisions? Which competences of the associations are not public interest/order related?

Yes. As already stated above, byelaws shall not contain any obligations or requirements that are not strictly necessary to realise the objective envisaged by the byelaw and shall not restrict the market mechanism unnecessarily. A byelaw shall require the approval of the Minister of Justice. The approval may be withheld if the proposal is contrary to the law or public interest.


7.
Can the decisions of these associations be revised in the ordinary courts? If so, to what extent?

Yes. Disciplinary proceedings against a civil law notary are conducted in first instance by the chambers of supervision. On appeal, disciplinary proceedings shall be conducted by the Court of Appeal of Amsterdam. No appeal is possible against the decisions of the Court of Appeal save for cassation in the interest of the law. However, decisions to establish general rules (byelaws) cannot be revised in any court. 

8.
Does a legal or de facto exemption for the application of competition law to these associations exist in your country? If so, what are the justifications for these exemptions?


No. There is no legal or de facto exemption for the KNB.

9.
Have these associations applied for individual exemptions for their agreements before your national competition authorities? If so, did these authorities clear these agreements? Did they approve the agreements subject to conditions?

No. The KNB did not apply for individual exemption.

10.
Have there been cases in your country where competition law has been applied to these associations? If so, what were the infringements, and what were the remedies or the amount of the fine imposed on the associations?

There has not been any case-law where competition law has been applied to the (decisions of the) KNB. However, there has been case-law where competition law has been applied to agreements between civil law notaries. 

General remark

The Netherlands Competition Act came into force on 1 January 1998. The cartel prohibition is laid down in Article 6 (1), which is an equivalent of Article 81 (1) EC. There are several exceptions to Article 6 (1). The most important one (for the KNB) is laid down in Article 11, according to which Article 6 (1) shall apply to decisions by the KNB, only as far as the application of Article 6 (1) does not prevent the performance of the special task entrusted to the KNB. Article 11 can be considered the equivalent of Article 86 (2) EC.

Until 1 January 2003, there was also an exception for agreements, decisions or concerted practices which are the subject to the approval of, or can be declared invalid, prohibited or nullified by an administrative agency pursuant to the provisions of any other act, or which have arisen pursuant to any statutory requirement. This exception was repealed on 1 January 2003.

Decision of 14 September 1999

On 14 September 1999 the Netherlands Competition Authority (NCA) imposed fines on 16 civil law notaries for infringing the cartel prohibition. 
 

During its investigations, the NCA discovered that there were several agreements between the civil law notaries in Breda according to which assignments with regard to the conveyance of property in Breda whereby the county of Breda was a party, would be divided among the civil law notaries in Breda, according to a certain schedule. According to this schedule, two civil law notaries were appointed every year, one to convey the deed of purchase and the other to convey the deed of sale for property in the county of Breda. In this way, the civil law notaries were secured that they would receive assignments from the county of Breda during a certain period. The fees that were received every year were distributed among all the participating notaries. The notaries that did not get any assignments for the county of Breda in a certain year had to send invoices to the notaries that did perform work in that year. The notaries also agreed that they would not employ each other’s employees.

The NCA considered the civil law notaries to be undertakings in the sense of competition law. The agreements between the civil law notaries were considered agreements between undertakings. The civil law notaries claimed that there could be no restriction of competition because of the fixed tariffs that were imposed by the KNB. The NCA admitted that there were fixed tariffs determined by the KNB under the old Notaries Act (before October 1999).
 Because of these fixed tariffs, competition on price was indeed not possible. However, the Notaries Act did not prevent the civil law notaries from competing on quality, service or speed. Since competition was totally excluded by the schedule and the civil law notaries were not able to compete at all, the NCA determined that the cartel prohibition was infringed and it imposed fines on all the participating notaries from € 4,500 up to € 9,000. The schedule according to which work from the county of Breda was divided among the participating notaries was considered to have as an object to restrict competition (market partitioning). 

The notaries went into appeal against this decision. In appeal, the NCA maintained its earlier decision but lowered the amount of fines from € 2,250 to € 3,600 because of the minimal effect on the market. The Advisory Committee (of the NCA) decided that the Notaries Act did not force the civil law notaries to maintain a schedule so that the civil law notaries could not argue that they were forced to act this way by law. It also decided that Article 16 did not apply since the policy of the KNB cannot be regarded as public regulations that force the civil law notaries to maintain the schedule. (In other words: if the civil law notaries were forced to maintain the schedule by the Notaries Act or by the KNB, they would probably not have infringed Article 6).

***

� See footnote 1. 


� The implementation of the new Notaries Act as of 1 October 1999 introduced Ministerial regulations for the fees payable for practically all real property procedures. These regulations dictate an upper and lower band, or maximum and minimum fee within which the notary must fix his fees. The Minister of Justice will decide on 1 July 2003 if these bands should be maintained or if they should be abolished. The KNB no longer gives rules for fees or lays down recommended rates. Ministerial regulations apply to family law procedures, giving lower incomes (in the sense of the Wet op de rechtsbijstand, the “Legal Aid Act”) the opportunity to request the Notarial Supervisory council to designate a notary within a certain jurisdictional territory to draw up a certain deed, for which that notary can charge no more than the fee fixed as maximum in the regulations. These regulations apply to wills, pre-nuptial settlement agreements, registered partnerships and co-habitation agreements. Notaries are at liberty to fix their own fees and rates for other notarial procedures.
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