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I. 
Introduction

A. 
Comparative advertising, as a special form of advertising, is a sales promotion device that compares the products or services of one undertaking with those of another, or with those of others. 

Objective comparative advertising improves the quality of information available to consumers enabling them to make well-founded and more informed decisions relating to the choice between competing products/services by demonstrating the merits of various comparable products. In this way, comparative advertising can also stimulate competition between suppliers of goods and services to the consumer's advantage. 

All comparative advertising is designed to highlight the advantages of the goods or services offered by the advertiser as compared to those of a competitor. In order to achieve this objective, the message of the advertisement must necessarily underline the differences between the goods or services compared by describing their main characteristics. The comparison made by the advertiser will necessarily flow from such a description. In business, the constitutional principle regarding freedom of speech is inextricably intertwined with the freedom of advertising. 

However, comparisons between goods and services of different undertakings carry with them some significant risks. There is a danger that once undertakings address the merits and inadequacies of competing goods or services, they may be tempted to denigrate them or derive unfair advantages from them. Just like traditional forms of advertising, comparative advertising seeks to both assist the development of the undertaking concerned and to inform consumers. Although both forms of advertising seek to attract customers, in case of comparative advertising, commercial relationships may be exposed to the constant threat of unfair practices. It is therefore difficult to dispute the necessity for all comparative advertising to be subject to comprehensive and straightforward legal rules, laying down strict requirements based on considerations of good faith and fair practices in commercial relationships.

Indeed, the very nature of comparative advertising affects the interests of consumers as well as the interests of competitors and, in this way, those of the general public.

B. 
While in the United States comparative advertising has been a well recognized and acceptable form of advertising, the majority of European countries have been hostile to such advertising for a long time. Only recently, following the adoption of Directive 97/55/EC of the European Parliament and of the Council of 6 October 1997 was the introduction of comparative advertising into the national legal systems of all EU member states accepted as a matter of principle, but only subject to very strict conditions as to the circumstances in which it is permitted. To this end, Directive 97/55/EC amended Directive 84/450/EEC concerning misleading advertising so as to include comparative advertising (hereinafter: the "Directive") on the basis of the consideration that the acceptance or non-acceptance of comparative advertising, in the various national laws, may constitute an obstacle to the free movement of goods and services and create distortions of competition; therefore, the freedom to provide comparative advertising should be assured.

The ECJ has interpreted the meaning of certain provisions of the Directive in two cases: (i) Case C-112/99, Toshiba Europe GmbH v. Katun Germany GmbH, 25 October 2001; and (ii) Case C-44/01, Pippig Augenoptik GmbH & Co. KG v. Hartlauer Handelsgesellschaft mbH, 8 April 2003.

On June 18, 2003, the EU Commission presented a Proposal for a Directive concerning unfair business-to-consumer commercial practices in the Internal Market and amending Directives 84/450/EEC, 97/7/EC and 98/27/EC (the Unfair Commercial Practices Directive) (COM (2003) 356 final, 2003/0134 (COD) (hereinafter: the "Proposed Directive"). Recital (5) of this Proposed Directive indicates that it approximates the laws of the Member States on unfair commercial practices (including unfair advertising) which harm consumers' economic interests. In line with this, the Proposed Directive sets forth that it neither covers nor affects the national laws on unfair commercial practices which harm only competitors' economic interests or which relate to a transaction between traders. Further, it does not address the provisions of Directive 84/450/EEC on advertising (including comparative advertising) which is misleading to businesses, but not misleading for consumers. 

LIDC has already set up a special committee for reviewing and commenting upon the draft and the new structure for regulating misleading and certain other unfair trade practices under EU law (Head of the Committee: Dr. Reiner Münker).

It shall be noted that the present survey is not limited to the assessment of the Community law; therefore national reports are also highly welcomed and expected from countries which are neither EU member states nor accession countries. 
C. 
LIDC has already dealt with the issue of comparative advertising: in 1980, LIDC  adopted a resolution on comparative advertising, and in 1994, at the Congress of Berlin, LIDC adopted the resolution on the harmonization of the laws relating to unfair competition including the principles to be taken into account in the course of using a third party's trademark in comparative advertising. 

D. 
The harmonization of advertising standards is important because companies make large expenditures for their advertising, and, in particular, multinational companies may desire to use identical advertisements (except with respect to the language) in all the countries where they do business. Comparative advertising, when truthful and non-deceptive, is a source of important information to consumers and may assist them in making rational purchase decisions. Thus, comparative advertising may encourage product improvement and innovation, and can lead to lower prices in the marketplace.

Therefore, carrying out a detailed survey regarding the national laws relating to comparative advertising and adopting a resolution relating to harmonization requirements is both justified and timely. 


A further reason for carrying out such survey is that the previous surveys in this field were carried out before the adoption of the Directive or shortly after its adoption. As the result of such research, the WIPO issued its comparative law publication entitled - Protection Against Unfair Competition (Geneva 1994). Within the framework of LIDC's work, the study of Michael Golding and David Latham shall be referred to (Revue 1./1997). In 1998, at the Congress in Rio, the AIPPI dealt with the question of comparative advertising, and in particular, with the issue of impairment of goodwill or disparagement resulting from same (Question 140).


It is time to analyze the experiences which have emerged in recent years under the new rules and the new interpretation of the requirements for comparative advertisements. The proposed amendment of the Directive may provide an opportunity for proposals to fine-tune the present rules. With respect to the goal of further harmonization on a worldwide level, it should be stated that the WIPO Model Provisions on Protection Against Unfair Competition (1996) does not deal with the issue of comparative advertising, although its inclusion would have been appropriate.

It is in this context that LIDC decided to place the Question of comparative advertising onto the agenda for the Budapest Congress of 2004.

II. 
Issues relating to the legality of comparative advertising

All Groups are invited to answer the following questions under their national laws, with reference to the relevant court practice relating to comparative advertising. 

Although the preliminary remarks below are mostly based on current EU law, in view of the fact that, as of May 1, 2004, it will be the harmonized legal basis for the law of 25 member states, and that the EU law can be considered as a synthesis of European national laws, the review of the applicable law of non-EU countries is also essential and indispensable in order to assess the problems of further harmonization on a worldwide level. With respect to EU Member States and accession countries, please also indicate any specific differences from the Community law. Questions are printed in italics.

1. 
Legal framework for the applicable rules on comparative advertising

Questions:
1.1 
Please indicate whether the rules on comparative advertising are based on statutory law or on case-law? Are there specific provisions applicable to comparative advertising in addition to the general rules of unfair competition? 

These rules are based both on statutory law and on case law developed on the basis of statutory law. The statutory provision is contained in article 6:194a Civil Code.

The provisions do not apply in addition to general rules on unfair competition but they are a lex specialis of the general tort provision (see below under 1.2).

When comparative advertising had not been regulated in the Civil Code the general tort provision in article 6:162 Civil Code was used to act against unlawful comparative advertising by competitors.

1.2 
Which area of law (i.e., unfair competition law, consumer protection law,  advertising law) do such rules belong to? What are the aims of the system: on which principles do the rules or practice lie (what are the interests to be protected)?


The rules concerning comparative advertising in principle belong to the area of unfair competition. The unfair competition rules are contained in the section concerning tort in the Civil Code and therefore constitute a lex specialis of the general tort provision in article 6:162 Civil Code. The aim of the system is the same as provided in Directive 84/450, recital 6: to protect both consumers and competitors.

1.3 
In addition to the applicable statutory law and/or case law, are there professional codes, or industry self regulation rules relating to comparative advertising? What is the relevance of such rules, and to which market participants are they binding?


There are both general and specific self-regulatory rules with regard to comparative advertising. There is a general self-regulatory code called the Dutch Advertising Code (the Reclame Code) which is administered by the Stichting Reclame Code. 

The added value of this self regulatory code is that any member of the public - consumers, competitors, etc. – who objects to an advertisement because it violates the Dutch Advertising Code can lodge a complaint with the Advertising Code Committee. If an advertisement is found to infringe on the Dutch Advertising Code, the Advertising Code Committee will advice the advertiser to stop using it in its current form. Though not enforceable, advertisers normally obey the decision of the Committee. The media that are member of the Stichting Reclame Code are contractually bound to refuse publication of any advertisements that have been found contrary to the Advertising Code.
Apart from the Dutch Advertising Code there is a number of self-regulatory rules relating to specific products or economic sectors, such as medicinal products and financial services. These rules are either adopted by industry associations or are Special Advertising Codes adopted by the Stichting Reclame Code.


The relevance of these self-regulatory rules is that they provide an easily accessible low cost means of dispute resolution - by means of special committees that judge on the basis of complaints - from which mainly consumers benefit. Presently there is clear tendency of companies preferring to submit their comparative advertising disputes to courts rather than to self-regulatory bodies.

The Stichting Reclame Code functions independent of the courts and on occasions will issue recommendations that are inconsistent with judgments from the courts (see e.g. Specsavers/Pearle, Amsterdam Appellate Court 13 October 2003, LJN AM1950).

2. 
Definition of comparative advertising

Pursuant to Article 2a. of the Directive, “comparative advertising” means any advertising which explicitly or by implication identifies a competitor, or goods or services offered by a competitor. Recital (6) of the Directive sets forth that it is desirable to provide a broad concept of comparative advertising in order to cover all modes of comparative advertising. To this end, the ECJ held that in order for there to be comparative advertising within the meaning of Article 2a. of Directive 84/450, it is sufficient for a representation to be made in any form which refers, even by implication, to a competitor or to the goods or services which he offers. Therefore, if the competing products are merely referred to within the advertising, it in itself constitutes an instance of comparative advertising and it is irrelevant whether an actual comparison is made between the goods and services offered by the advertiser and those of a competitor. (see C-112/99, Toshiba, para 31.)

There are several different ways to identify the competitor in the comparative advertisement or, even if the competitor's name is not mentioned, its product. Such reference can be made directly or indirectly, by implication or insinuation. 

Further, certain advertisements claim the superiority or uniqueness of the product (like "the best" and use of other superlatives) which involves - without indicating any specific competitor - per se a comparison with all other products of the same nature available on the market (abstract comparative advertising).

Questions:

2.1 
What is the definition of comparative advertising in the national law?


This definition is "every form of advertising in which a competitor or his goods or services are mentioned explicitly or implicitly". Dutch law has copied the definition from Directive 84/450 as amended by Directive 97/55, article 2 (2a).

2.2 
What are the criteria for identifying the competitor or its product?

Those are the criteria mentioned by the European Court of Justice in the Toshiba/ Katun-case (C-112/99), par. 31: any mentioning of a competitor or his goods or services in whatever form. Pursuant to case law of the Dutch Supreme court advertising is comparative – even when the comparison is anonymous (i.e. there is no explicit reference to a competitor or its products or services) – if the consumer can relate it to a specific product, a specific service or a specific company (Pokon/Substral, Supreme Court 29 March 1985, NJ 1985/591).
2.3 
Is there any differentiation with respect to direct and indirect comparison?


See 2.2: no. In cases of indirect comparison it may be easier to prove that the advertising does not constitute comparative advertising.

2.4 
Do advertisements claiming superiority or uniqueness of the product (like "the best") fall under the scope of comparative advertising, or are such advertisements subject to general rules (i.e., the prohibition of misleading advertising)?


Yes. They fall under the scope of comparative advertising, see e.g. Hans Anders/ Pearle (President District Court Utrecht 4 January 2000, LJNAA4083) and Specsavers/Fielmann (District Court Almelo 17 September 2002, LJN AE7642).

3. 
Admissibility of comparative advertising in general

Please indicate as to whether comparative advertising is either (i) totally prohibited, (ii) generally permitted, or (iii) permitted under certain circumstances in the national law?

As stated in Directive 97/55 comparative advertising is permitted insofar as it conforms to the legal requirements set out in that Directive.

Before the implementation of Directive 97/55 comparative advertising was already permitted under conditions established in the case law on comparative advertising, which was essentially unfair competition case law (see Pokon/Substral, HR 29 March 1985, NJ 1985/591). There was some legal uncertainty because the Supreme Court never gave an exhaustive list of conditions to which comparative advertising needed to comply with in order to be permitted. It did specify that in the case of comparative advertising other and stricter rules applied which protected the competitor whose product was subject of the comparison against unfair competition. With the expiry of the deadline for implementation of Directive 97/55 and the subsequent implementation in Dutch law this problem was solved. The conditions for permissibility of comparative advertising in Directive 97/55 provided for increased legal certainty on the point of the permissibility of comparative advertising in individual cases (see Explanatory memorandum to the act implementing the comparative advertising Directive, TK 2001-2002 27619, nr. 3, p. 6), because the Dutch legislator essentially rubberstamped the Directive. Therefore, comparative advertising is currently allowed under the conditions set forth in the Directive. 

4. 
Conditions for lawful comparative advertising

Comparative advertising is not expressly mentioned in Article 10bis of the Paris Convention. However, it seems to be clear that comparative advertising should comply with restrictions applicable to all advertisements: that is, it shall not cause confusion, mislead, or discredit a competitor. Due to the special nature of comparative advertising, however, certain additional requirements should be applied to this type of advertising.

Pursuant to Article 3(a)(1) of the Directive, comparative advertising shall, as far as the comparison is concerned, be permitted when the following conditions are met:

(a) 
it is not misleading according to Articles 2 (2), 3 and 7 (1);

(b) 
it compares goods or services meeting the same needs or intended for the same purpose;

(c) 
it objectively compares one or more material, relevant, verifiable and representative features of those goods and services, which may include price;

(d) 
it does not create confusion in the market place between the advertiser and a competitor or between the advertiser’s trade marks, trade names, other distinguishing marks, goods or services and those of a competitor;

(e) 
it does not discredit or denigrate the trade marks, trade names, other distinguishing marks, goods, services, activities, or circumstances of a competitor;

(f) 
for products with a designation of origin, it relates in each case to products with the same designation;

(g) 
it does not take unfair advantage of the reputation of a trade mark, trade name or other distinguishing marks of a competitor or of the designation of origin of competing products;

(h) 
it does not present goods or services as imitations or replicas of goods or services bearing a protected trade mark or trade name.

Recital (11) of the Directive provides that the above listed conditions for comparative advertising should be cumulative and should be respected in their entirety. Further, the ECJ held that the Directive carried out an exhaustive harmonization of the conditions under which comparative advertising in Member States might be lawful. Such a harmonization implies by its nature that the lawfulness of comparative advertising throughout the Community is to be assessed solely by the criteria laid down by the Community legislation. Therefore, stricter national provisions on the protection against misleading advertising cannot be applied to comparative advertising with regard to the form and content of the comparison (Case C-44/01, Pippig, para 44).

It shall be noted that pursuant to Article 14 (4) of the Proposed Directive, Article 3a of the Directive shall be replaced by a partially new list of conditions which each instance of comparative advertisement shall comply with. The Commission’s rational for the new proposal states that, for the sake of clarity and simplicity, the Proposed Directive incorporates the misleading advertising Directive’s B2C provisions (i.e., provisions dealing with advertising reaching or directed at consumers) and limits the scope of the existing Directive to business-to-business advertising (i.e., provisions dealing with advertising reaching or directed at businesses) and comparative advertising which may harm a competitor (by denigration, for example) but where there is no consumer detriment (page 8). Thus, as a result of the amendment, subsections (a) and (d) will be deleted from the Directive. 

The aim of the questions below, relating to both the B2B and B2C aspects of comparative advertising, is (i) to analyze how the courts in the EU Member States interpret the criteria set forth in the Directive relating to comparative advertising, and (ii) to explore same and/or different requirements for comparative advertisements to be permitted in other jurisdictions. (Please note that, although included within the above requirements, the criteria relating to the use of a third party's trademark and to the issue of the same designation of origin will be examined under separate questions.)

Questions:

4.1 
Do you agree that specific conditions should be set forth for comparative advertisement in addition to the general rules of unfair competition?


Yes. Relying on the general rules for unfair competition does not provide sufficient legal certainty and leaves too much scope for divergence of national law to hinder cross-border trade. This is also one of the underlying considerations in the recitals of the comparative advertising Directive (recital 3 in particular).

4.2 
What are the conditions, in general, set forth in the statutory law or, in lack of statutory law, in the case-law which the comparative advertisement shall comply with (i.e., it shall not be misleading, it must be objective, must compare relevant, essential and verifiable features, it must not denigrate the competitor, etc.) In case of EU and accession countries, please indicate if there is any difference from the Directive.

The conditions are identical to those in Directive 97/55. 

In particular:

4.3 
What are the criteria for objective comparison? Is it allowed to make comparison on the basis of subjective factors? 


These are the criteria set forth in the Directive. The criteria for objective comparison were interpreted by the ECJ to some extent in the Toshiba/Katun case where the ECJ held that comparison of products with the same technical functionalities constituted an objective comparison (C-112/99, paragraph  39).

Pursuant to case law it is allowed to make a comparison based on subjective factors such as taste, as long as they have been measured in an objective manner (see Den Bosch Appellate Court, 24-3-2003, IER 2003/54, Hills Pet Food/Royal Canin).

4.4 
How is the criteria for the same need/same purpose of goods interpreted in the court practice?


There is no case law on this point in the Netherlands but the criterion would need to be interpreted in conformity with the Directive. Consequently the yardstick would likely be the presumed expectations of the average consumer of the products concerned as defined in the ECJ's case law  (C-210/96 Gut Springenheide, C-112/99 Toshiba/Katun).

4.5 
Under which circumstances is an advertising considered as misleading under the national law? Do the same rules apply to comparative advertisements as well?


An advertisement is considered misleading if it is incorrect or incomplete or misleading in one or more aspects (listed in article 6:194 Civil Code) and the consumer’s decision to purchase the goods or services concerned is influenced by the misleading advertising. These rules are implemented with regard to comparative advertising by means of article 6:194a (1) (a) Civil Code, which is identical to article 3bis (1) (a) of the Directive.

4.6 
Do you agree with the concept of the Proposed Directive that the misleading nature of the comparative advertisement shall be assessed in a different way depending on whether it harms the consumers or competitors? Do you see any potential pitfall in introducing the new rules of the Proposed Directive relating to the assessment of a comparative advertising, in particular, with respect to its misleading nature?


At first sight that would make sense from a consumer protection point of view. This difference has to some extent been addressed in case law by requiring that the legal appreciation of allegedly misleading comparative advertising has to take into account the target audience of the advertising, which may be specialist traders  in their professional capacity (see C-112/99 Toshiba/Katun, paragraph 52).

However, the likely pitfall is that the interpretation of comparative advertising law relating to consumers and competitors will diverge as a result of the blacklist in the Proposed Directive. This would not make sense because the average consumer will in the end always be the yardstick, even if a company complains about unlawful comparative advertising.

4.7 
Under which circumstances can it be established that the comparative advertising creates confusion in the market with the competitor and/or its product?


The criterion would be the presumed expectations of an average consumer who is reasonably well-informed and reasonably observant and circumspect, in the sense of The decision of the ECJ in the Gut Springenheide-case (C-210/96). In a comparative advertising case between two traveling agencies a Dutch court held the suggestion in comparative advertising that the two travel agencies cooperated created confusion in the marketplace with the competitor and its product (Broere/Van Maren, Dordrecht District Court, 27 November 2002, LJN AF1299, paragraph 21).

4.8 
Under which circumstances can it be established that the comparative advertising discredits or denigrates the competitor, its trade name or its product? Can even the presentation of real facts in the comparative advertising amount to discreditation or denigration?

Pursuant to case law the presentation of real facts can be unlawful if they are intended to disparage the competitor in the eyes of the public (see Kattenbrood, Supreme Court 13-3-1941, NJ 41, 660 en Bausch en Lomb/Allergan, Utrecht District Court 20-12-1990, BIE 91, 72). However, depending on the context advertisers are allowed to ‘expose’ other advertisers, as was decided in a case concerning free internet (Scaramea/XS4ALL, Amsterdam Appellate Court, 2 June 2000) where one internet service provider used the fact that – contrary to free internet providers - it did not sell the personal data of its customers to third parties for advertising purposes.

With regard to parodying features of the competitor or his product the criterion of discrediting the competitor or his product is likely to be the situation where it can be demonstrated that the advertising concerned undermines the competitor’s advertising’s commercial effectiveness (Werther’s Orginals, President Haarlem District Court, 25 June 2001, IER 2001/48).

4.9a 
Is it permitted to compare, exclusively, the prices of the competing products/services? Is it required to also indicate other characteristics of the products/services subject to the comparison? Even if comparing prices cannot in itself discredite or denigrate a competitor who charges higher prices, under which circumstances might such price comparison render the comparison still unpermissable? Is it allowed to compare list prices to discounted prices?


Yes, that is permitted. It may be required to indicate other aspects than price, where omitting them may mislead the consumer (see C-112/99 Toshiba/Katun) or where it concerns aspects of the goods important to the consumer, e.g. trademarks (C-44/01 Pippig Augenoptik).


It is allowed to compare price lists to discounted price lists as long as the comparison refers to the discount and the conditions for benefiting of the discount (article 6:194a (3) Civil Code).

4.9b 
Are there any further criteria set forth in the national law or professional codes / industry self regulation rules relating to comparative advertising?


There are product or service specific requirements that often include an obligation to provide certain information but these would apply to all advertising.

4.10 
Would you propose any additional criteria which comparative advertisement, in general, should comply with?


No.

5. 
Use of competitor’s trademarks or trade names 

In order to make comparative advertising effective, it is necessary to identify the goods or services of a competitor, making reference to a trade mark or trade name of which the latter is the proprietor. Thus, in order to prevent trade mark infringement, such identification should be permitted only if there is an exception to the proprietor's exclusive right for use.

In 1994, at the Congress of Berlin, LIDC adopted a resolution on the harmonization of the law relating to unfair competition and declared that, with respect to comparative advertising, a reference to another's mark or name should be permitted only to the extent that such reference does not take unfair advantage of, and is not detrimental, to the distinctive character or reputation of the mark or name.

Recital (15) of the Directive provides that the use of another's trade mark, trade name or other distinguishing marks does not breach the proprietor 's exclusive right in cases where it complies with the conditions laid down by the Directive, the intended objective being solely to distinguish between the goods/services and, thus, to highlight their differences objectively. Thus, the Directive permits the use of a competitor's registered mark to this limited extent. 

However, nothing is said about the competitor's or third party's design right or copyright. The reproduction of third parties' work under copyright protection, if it does not fall within the scope of free-use (fair dealing), constitutes per se copyright infringement. The same consideration applies to design as well. Further, a situation may also occur that the competitor - who is referred to in the comparative advertisement - has obtained a license from the copyright owner limited to the use within its business activity only, and the use of the work under copyright protection by the competitor in the comparative advertising might fall beyond this scope. 

In view of the notable omission of regulations or comments regarding copyright and other intellectual property rights in the Directive, it seemed to be unclear as to whether the advertiser is free to refer to his competitor’s trade marks in his advertisement, but not to any logo, product shape or package in which copyright or design right may subsist. However, in Case C-44/01, Pippig, the ECJ held that Article 3a(1)(e) of Directive 84/450, does not prevent comparative advertising, in addition to citing the competitor's name, from reproducing its logo and a picture of its shop front, if that advertising complies with the conditions for lawfulness laid down by Community law. 

It shall be noted that the AIPPI's resolution found that when a competitor's logo or device is used in a comparative advertising, and there is no apparent need for such use, there is a greater risk of taking unfair advantage than when reference is made only to a competitor's word mark. Therefore, while using a competitor's device mark or logo need not be prohibited per se, stricter scrutiny should be applied to ensure that such use is necessary for the purpose and that such use does not take unfair advantage of the competitor's goodwill.

Questions:

5.1 
Is it permitted in the national law to use a third party’s trademark – without the trademark holder's express consent - in comparative advertising? If yes, in which way is the reference to the competitors trademark allowed under the national law? 


Yes, this is permitted provided that the requirements for valid comparative advertising are met (see the Directive, recital 15 and Explanatory memorandum, TK 2001-2002 27619, nr. 3).

5.2 
In which cases can the trademark holder object to the use of its trademark in the comparative advertising? Are there special rules applicable to well-known trademarks or trademarks with a high reputation?


A trademark owner can object if this trademark is used in comparative advertising that does not meet the requirements set forth in the Directive. There are no special rules in the Dutch statute with regard to comparative advertising using well-known trademarks, but it may be argued that these trademarks enjoy a wider scope of protection against taking unfair advantage of the reputation as referred to in article 3 (1) (g) of Directive 97/55. In those cases consumers may more easily associate the products compared by the advertiser with the trademark of the trademark owner in the meaning of the Toshiba judgment. It is submitted however that this protection should not be unduly extended because this would lead to immunity for well-known trademarks from comparative advertising.

5.3 
What are the criteria for establishing that the comparative advertisement does not take unfair advantage of the reputation of a trade mark, trade name or other distinguishing marks of a competitor? 


These criteria were established in Toshiba/Katun (C-112/99), paragraph 52.

5.4 
Is it desirable to limit the reference to the competitor by using only the word format of its trademark?


No, since that would be contrary to the case law of the ECJ, which provides that comparative advertising as a concept should be interpreted in the sense most favourable to it (see C-112/99 Toshiba/Katun). By limiting comparative advertising instruments to use of words only, the concept of comparative advertising would be interpreted narrowly and deprive advertisers of creative possibilities to refer to the competitor or its products.

5.5 
Do you consider it necessary to establish express rules relating to the requirements for the use of a third party’s other intellectual property rights (i.e, design, copyright) in the comparative advertising? If yes, under which circumstance should the use of third party’s other intellectual property rights (i.e., design, copyright) be permitted in the comparative advertising?


No, this is not necessary. The subject matter that would otherwise be protected under "other distinguishing marks of a competitor", which would cover what would be protected under other IP rights. This protection is only necessary insofar as these marks have distinctive character, because otherwise they could not be used in comparative advertising. If the advertisement is not comparative, there is no need to provide for rules separate from these general IP rules.

However, if such rules would be created they would need to be similar to the rules for the use of trademarks in Directive 97/55 in order not to create incoherence.

6. 
Designation of origin
The Directive provides that for products with a designation of origin, the comparative advertisement shall relate in each case to products with the same designation and it shall not take unfair advantage of the reputation of the designation of origin of the competing products.

Questions:

6.1 
If your jurisdiction is outside the EU, please indicate whether the applicable rules contain a similar restriction on comparative advertising of goods with designation of origin.


Not applicable since the Netherlands are part of the EU.

6.2 
Please indicate as to whether you consider it justified to limit the possibility of comparison to goods with the same designation of origin.


If that was not justified the ratio behind the legislation in the field of designations of origin would no longer be valid, since that ratio presumes that goods from a certain geographic origin have special characteristics attributable to that origin. However, where it comes to taste it could be envisaged that objectively differences may be used in comparative advertising like in the Hills Pet Food/Royal Canin-case (see question 4.3).

We submit that it would not be justified in cases where the comparison does not concern features that are not attributable to the origin, such as price. For example, it should be allowed to compare the price of Prochiutto di Parma with Jamon Serrano Andaluz.

6.3 
What are the criteria to assess that the comparative advertising does not take unfair advantage of the reputation of the designation of origin of competing products?


These criteria are taken care of in the requirement that a comparison must relate to goods with the same designation of origin. It is not possible to take unfair advantage of the designation of origin if both of the products in the comparative advertising have the same designation.

7. 
Special rules applicable to comparative advertising relating to certain goods or services 

With respect to certain goods or services there might be certain restrictions or bans on advertising due to the specific nature of the goods or services (i.e., pharmaceuticals, professions). 

Further, Article 7(5) of the Directive provides that nothing in this Directive shall prevent Member States from, in compliance with the provisions of the Treaty
, maintaining or introducing bans or limitations on the use of comparisons in the advertising of professional services, whether imposed directly or by a body or organization responsible, under the law of the Member States, for regulating the exercise of a professional activity.

Questions:

7.1 
Please indicate as to whether in the national law or in self-regulatory code of conducts there are special rules applicable to comparative advertising in certain fields of industry/business (i.e., pharmaceuticals, professional services) in addition to the general rules on advertising restrictions? If yes, please specify these rules in details.

Yes, these rules exist. Many of these rules are (insofar as not self-regulatory) are based on European law, such as Directive 92/28 (presently 2001/83) concerning medicinal products advertising. It is impossible to give a comprehensive overview of these rules as there are many of these rules.

Some of the professional rules have been held anti-competitive by the Dutch Competition Authority, e.g. the Veterinarians Behavioral Code (case 98-26, 11 September 1998).

Specific self regulatory rules have been agreed with: 

· The Association of Bakery and Confectionery Industry : Code for Sweet Food Products;

· The Association of Cigarettes Industry, the Association Dutch Tobacco Industry, and the Dutch Association for the Cigarettes Industry : Advertising Code for Tobacco Products;

· The Association for Sensible Use of Alcohol : The Alcohol Advertising Code;

· The Dutch Association for Direct Marketing, Distance Selling and Sales Promotion and the Association Information Services :  

· Advertising Code Letterbox Advertising, Sampling and Direct Response Advertising; 

· Code Distribution of Unaddressed Advertising Material; 

· Code Distribution of Unsolicited E-Mail;

· Advertising Code Telephonic Information Services;

· Code Telemarketing;

· The National Association for the Exploitation of Casino Games : Advertising Code Casino Games and Gaming Machines;

· The VAN Gaming Machines Association : Advertising Code Casino Games and Gaming Machines; and

· The Dutch Association "the Vehicle and Automotive Industry" department Automotive: Advertising Code for Motor Cars.

Specific advertising codes not agreed with a specific association:

· Environmental Advertising Code

· Code for Sweepstakes

· Code for Advertising of Medicinal Products

· Code for Advertising of Health Products

7.2 
Do you consider that it is justified to have such special rules? 

Yes. Many of these rules are justified on grounds of consumer protection. Self-regulatory rules are usually less strictly observed by companies and often used to dissuade the government from imposing rules in a particular area. Therefore, self-regulatory rules may be less justified as they tend to serve more the purpose of protecting companies against the government than consumers and competitors against companies.

7.3 
Do you propose to have special rules relating to other businesses?

No.

8. 
Burden of proof

There are positive requirements (i.e., the objective comparison of material, relevant and verifiable features of the goods) and negative requirements (i.e., not to be misleading, not causing confusion) which comparative advertising should comply with. 

Article 6 (a) of the Directive sets forth that the advertiser shall furnish evidence as to the accuracy of factual claims in advertising if, taking into account the legitimate interest of the advertiser and any other party to the proceedings, such a requirement appears appropriate on the basis of the circumstances of the particular case and, in the case of comparative advertising to require the advertiser to furnish such evidence in a short period of time. Pursuant to the Proposed Directive, the words “furnish evidence as to the accuracy of factual claims” shall be replaced by the words “substantiate factual claims”.

Questions:

8.1 
Please indicate the rules on burden of proof in the course of assessing the lawfulness of the comparative advertising.


The burden of proof is on the advertiser ex article 6:195 Civil Code, which provides that the person that determined the content of the advertising shall bear the burden of proof of the correctness of the comparative advertising. 

8.2 
Are there special rules applicable for comparative advertising in addition to the general rules on burden of proof?


Yes, article 6:195 Civil Code. It reverses the normal burden of proof.

8.3 
What kind of evidence (i.e., test results, expert opinion) shall the advertiser provide with regard to the accuracy of factual claims of the advertisement?


There are no requirements as to the nature of the evidence to be supplied by the advertiser. The court is free under Dutch procedural law in the weight it gives to evidence for determining whether comparative advertising is allowed or not.

Some self-regulatory bodies have special rules of proof, e.g. the KOAG/KAG (the self-regulatory body that is responsible for medicinal products advertising) requires two independent scientific studies to prove that one product is better than the other for comparative advertising to be permitted.

8.4 
Is there any timeframe for the advertiser to provide evidence?


Yes, pursuant to article 6:195 Civil Code an advertiser is required to provide the evidence underlying claims in comparative advertising on short notice. The Supreme Court held that if the advertiser has problems getting his evidence together due to the expedited nature of the legal proceedings, this is a circumstance for the risk of the advertiser (Pampers/Huggies, Supreme Court 19-1-99, NJ 99, 665).

9. 
Comparisons made by third parties

In view of its importance, the present survey covers not only comparisons made by competitors, but also those comparison tests prepared by third parties (who are not competitors).

In many countries, product testing is done by consumer organizations and/or private or public institutions like the press, television and other media. It shall be examined as to (i) whether these organizations are liable under unfair competition law, and (ii) whether the results of their testing may be used in advertising.

Questions:

9.1 
Is it permitted to carry out test comparisons, and if yes, under which legal requirements? Is there any restriction, in general, on publishing any test results?

Yes, this is possible. The test should, however, be based on objective criteria (see Hills Petfood/Royal Canin). The test results will normally be protected by copyright or database law, so the consent of the person/organization that carried out the test will be necessary.

9.2 
Is the use of any test result in comparative advertising permitted? If yes, under which circumstances? Is it required to obtain the consent of the person/organization who carried out the test?

See under 9.1.

9.3 
Can the organization preparing the test be held liable for its result even if it is not a competitor? If yes, under which rules (i.e., unfair competition law, general tort law.)?

No, that person cannot be held liable for comparative advertising that does not meet the legal criteria. The person that has the influence to determine the content of the advertising that is made public is always liable (Explanatory memorandum to article 6:194a Civil Code). 

Separately from the comparative advertising context the publication may however constitute an unlawful publication if the research underlying the test is manifestly flawed and the competitor suffers damage as a result of the test used in the comparison.

10. 
Cross-border advertising

Pursuant to Article 2 of Directive 97/55, the Commission shall study the feasibility of establishing effective means to deal with cross-border complaints in respect of comparative advertising; within two years after the entry into force of this Directive the Commission shall submit a report to the European Parliament and the Council on the results of the studies, accompanied, if appropriate, by proposals.

Under the present survey, cross-border complaint, in general, means complaint by an individual or organization based in one country about an advertisement circulating in that country, but displayed on media based in another.

Pursuant to the Report from the Commission on consumer complaints in respect of distance selling and comparative advertising (COM(2000) 127, 10.03.2000), neither the national authorities nor European Advertising Standards Alliance (EASA) have reported any cross-border complaints on comparative advertising. However, as of the finalization of the report in 2000, it was difficult to analyze issues arising from comparative advertising as Directive 97/55 was not implemented throughout the European Union. 

10.1 
Do you have any statistical data relating to cross-border complaints on comparative advertising?

No.

10.2 
 If yes, what was the subject of the legal dispute?

Not applicable.

10.3 
In case of a cross-border complaint, who is entitled to initiate any procedure, and before which forum?

In our own practice there are very little cross-border complaints that conform to your definition. Most multinational companies are organized nationally and therefore have their national entity act in a market where they see themselves faced with comparative advertising that does not meet the legal criteria of that national market.

In the Netherlands any EC established company has standing in a Dutch court against a Dutch company under the EC Regulation on judicial enforcement and competence. For non-EC established companies Dutch international private law on the subjects of torts would apply, which provides that a company can sue at the forum in the place of the tort. Since under Dutch law unlawful comparative advertising constitutes a tort, the foreign company can sue in the Netherlands.

Self-regulatory cross-border complaints can be lodged at EASA (the European Advertising Standards Alliance, see www.easa-alliance.org)

10.4 
In case of cross-border cases, what kind of conflict of law rules apply? 

In the Netherlands the conflict of law rules relating to tort apply. Dutch law provides that the law of the country applies where the tort has its effects and to which the behaviour constituting the tort is aimed. The country of origin principle enshrined in a number of EC Directives constitutes an important exception to this rule.

11. 
Enforcement of complaints against unpermitted comparative advertising

The issue of enforcement of claims arising from unfair competition law was on the agenda of the Barcelona Congress (International Rapporteur: Ms. Frauke Henning-Bodewig). With respect to such thorough examination of the enforcement procedure, the present survey is limited to the special issues relating to comparative advertisement.

Pursuant to Article 4 (2) of the Directive, Member States shall confer upon the courts, or administrative authorities powers enabling them, in cases where they deem such measures to be necessary, taking into account all the interests involved and in particular the public interest:

— to order the cessation of, or to institute appropriate legal proceedings for an order for the cessation of, misleading advertising or unpermitted comparative advertising, or

— if the misleading advertising or unpermitted comparative advertising has not yet been published but publication is imminent, to order the prohibition of, or to institute appropriate legal proceedings for an order for the prohibition of such publication, 

even without proof of actual loss or damage or of intention or negligence on the part of the advertiser.

Questions:

11.1 
Who is entitled to start proceedings in the case of unpermitted comparative advertisement?

Any consumer, competitor or (3:305a Civil Code) association that defends that particular interest that can show that its interests are damaged as a result of the advertisement. As a result of the implementation of Directive 98/27 into Dutch law, foreign consumer organizations have standing for cross-border complaints in the Netherlands under article 3:305a Civil Code.

At the Advertising Code Commission everybody can start proceedings, regardless of whether they have any interest in the outcome.

11.2 
What are the sanctions against using unpermitted comparative advertising?

The sanctions are (6:196 Civil Code):

· prohibition (enforced by penalty payment);

· rectification (enforced by penalty payment); and

· damages.

11.3 
What are the requirements for obtaining an interim measure?

The requirement for obtaining an interim measure is an urgent interest to obtain a preliminary measure. An urgent interest is deemed present as long as the tort of unlawful comparative advertising continues.

11.4 
Is it possible to prevent the publication of an unpermitted comparative advertising? 

Yes, this is possible. The advertiser can be prohibited from publishing the advertisement. Even the media concerned can be prohibited from publishing the advertisement.

11.5 
Do you have any statistical data relating to complaints (i) from consumers and (ii) from competitors on comparative advertising?

No.

12. 
Suggestions of improvements to the system, harmonization

As well as stating the laws of their respective countries on the above-listed questions, Groups are invited to make any proposals for improvements to the system and the harmonization of national laws which they consider desirable and to offer any further comments or observations of interest on point.

We have no suggestions.

Note:
It will be both helpful and much appreciated if the Groups follow the above order of the questions in their Reports and cite the questions (indicated by italics in the questionnaire) and numbers for each answer.

Please kindly make sure that your Reports are sent before April 15, 2004.

__________________

�  	It shall be noted that with respect to the requirement of "in compliance with the provisions of the Treaty", in Case T-144/99, Institute of Professional Representatives before the European Patent Office v Commission of the European Communities, the Court of First Instance of the European Communities held that the provisions of the code of conduct by prohibiting advertising comparing professional representatives, constitute restrictions of competition for the purposes of Article 81 EC, thus, Article 7 (5) of the Directive does not exempt in itself such rules from the provisions of the Treaty. 
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